IN THE COURT OF COMMON PLEAS
LAKE COUNTY, OHIO

STATE OF OHIO EX REL. ) CASE NO. 04CV001080
ROBERT MERRILL, TRUSTEE, et al., )
) JUDGE EUGENE A. LUCCI
Plaintiffs-Relators, )
)
Vs. ) RESPONSE OF CLASS
) PLAINTIFFS/APPELLEES TO STATE
STATE OF OHIO, DEPARTMENT OF ) OF OHIO’S MOTION FOR STAY OF
NATURAL RESOURCES, et al., )  EXECUTION OF JUDGMENT
) PENDING APPEAL
Defendants-Respondents. )

The Class Plaintiffs/Appellees (“Plaintiffs”) agree that the State is entitled under Ohio’s
civil rules to a stay of execution of this Court’s December 11, 2007 Order without the necessity
of posting bond. Plaintiffs note, however, that the stay requested by the State will merely extend
the damages period for an additional one or two years until the State’s appeal is rejected and this
action is returned for consideration of the amount of damages resulting from the State’s
temporary unconstitutional taking of Plaintiffs’ property. Plaintiffs anticipate, at minimum, that
appropriate damages would include a refund of submerged land lease payments wrongfully
collected and any fees property owners incurred because of leases and/or permits, such as
engineering fees or mitigation fees. In addition, Plaintiffs could pursue compensation, calculated
using market-based lease rates over a multi-year period, for the private property wrongfully
taken as well as damages to Plaintiffs’ residual property to the extent, for example, that the
State’s wrongful conduct devalued the market value of Plaintiffs’ littoral property.

Thus, although the State is legally entitled to a stay, its request for a stay could prove to

be economically injurious to the State in the long run.
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Respectfully submitted,

e /

JAMES F. LANG (059668)

FRITZ E. BERCKMUELLER (0081530)
CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center

800 Superior Avenue

Cleveland, Ohio 44114

(216) 622-8200

(216) 241-0816 (fax)

jlang@calfee.com
fberckmueller@calfee.com

Counsel for Plaintiff OLG



CERTIFICATE OF SERVICE

A copy of the foregoing Response was served, via e-mail and regular U.S. Mail, upon the

following, this 30th day of January, 2008:

Cynthia K. Frazzini, Esq.

John P. Bartley, Esq.

Assistant Attorneys General
Environmental Enforcement Section
2045 Morse Road, Building D-2
Columbus, Ohio 43215

Homer S. Taft

20220 Center Ridge Road, Suite 300
P.O. Box 16216

Rocky River, Ohio 44116

L. Scot Duncan

1530 Willow Drive
Sandusky, Ohio 44870
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Neil S. Kagan

National Wildlife Federation

Great Lakes Natural Resource Center
213 West Liberty Street, Suite 200
Ann Arbor, Michigan 48104

Peter A. Precario

326 South High Street
Annex, Suite 100
Columbus, Ohio 43215

Julie A. Blair

Assistant General Counsel

Northeast Ohio Regional Sewer District
3900 Euclid Avenue

Cleveland, OH 44115

Kathleen M. Trafford

Porter Wright Morris & Arthur
41 S. High St.

Columbus, Ohio 43215

@ne-of the Attorngys fop Plaintiff OLG




