IN THE COURT OF COMMON PLEAS

LAKE COUNTY, OHIO
STATE OF OHIO EX REL., ) Case No. 04CV001080
ROBERT MERRILL, TRUSTEE, et al. )
) Judge Eugene A. Lucci
Plaintiffs-Relators )
) MOTION OF THE STATE OF OHIO
VS. ) FORSTAY AND BRIEF IN SUPPORT
)
STATE OF OHIO, DEPARTMENT )
OF NATURAL RESOURCES, et al. )
)
Defendants-Respondents )

Defendants-Respondents State of Ohio, Department of Natural Resources, Sam Speck,
Director, Ohio Department of Natural Resources, and the State of Ohio (hereinafter collectively
“the State of Ohio” or “the State”), by and through counsel, Attorney General Jim Petro, hereby
move the Court for a stay of all proceedings regarding Plaintiffs’ recent Motion for Class
Certification until such time as Court issues its decision on the State’s previously pending
Motion to Dismiss. The grounds for requesting this relief are more fully set forth below in the

accompanying Brief in Support which is incorporated into this motion as if fully set forth herein.

BRIEFE IN SUPPORT

L. STATEMENT OF THE FACTS

On August 11, 2004, during the first telephone status conference held regarding this
matter, the State notified the Plaintiffs and the Court that the State had standing, ripeness and
administrative remedies concerns with Plaintiffs’ First Amended Complaint, and that a Motion to
Dismiss may be filed once the Plaintiffs provided the information needed to confirm those

suspicions. That information was provided in Plaintiffs’ Notice of Submittal of Attachments to

First Amended Complaint, filed on August 17, 2004 and received by the State on August 19,

2004, and in Plaintiff Tohn Herrington’s Notice of Dismissal, filed on August 25, 2004 and

received by the State on August 30, 2004.
On September 13, 2004, the Motion of the State of Ohia to Dismiss Plaintiffs-Relators’

First Amended Complaint (hereinafter “Motion to Dismiss”) and the accompanying Motion of




the_State of Ohia for Leave to File_a Motion to Dismiss and Brief in Support in Excess of Ten
Pages (hereinafter “Motion for Leave™), pursuant to Loc. R. IML.A.1, was received by the Court

and sent via first class mail to the Plaintiffs.

On September 17, 2004, the Plaintiffs’ Motion for Class Certification on Count One of

the First Amended Complaint (hereinafter “Motion to Certify”) was received by the Court. The
State received its copy of Plaintiffs’ Motion to Certify on September 20, 2004.

II. STATEMENT OF THE LAW AND ARGUMENT

It is well settled that “Courts have the power to stay proceedings pending resolution of
potentially dispositive developments.”  Guerriero v. Department of Rehabilitation and
Correction, 11™ Dist. No. 2001-A-0062, 2002-Ohio-5149, at {16 citing State v. Hochhausler
(1996), 76 Ohio St.3d 455, 464, 668 N.E.2d 457 and State ex rel. Smith v. Friedman (1970), 22
Ohio St.2d 25, 51, 257 N.E.2d 386. The source and rationale of this judicial power was recently
described by the 1 1™ District Court of Appeals as follows:

“Said authority flows from the inherent power of the courts to control their

dockets. Among the factors that courts have held warrant a stay are the efficiency

and judicial economy that results from staying matters pending resolution of

potentially dispositive developments.”
Guerriero at §16.

Accordingly, “[a] trial court's decision to stay proceedings shall not be overturned absent
an abuse of discretion.” Guerriero at J11. “An abuse of discretion is more than an error of law
or judgment; it implies that the action of the trial court was unreasonable, arbitrary, or
unconscionable.” Guerriero at 11 citing Blakemore v. Blakemore (1983), 5 Ohio St.3d 217,
219, 450 N.E.2d 1140.

The State of Ohio delivered its Motion to Dismiss to the Plaintiffs and to the Court prior
to the filing of Plaintiffs’ Motion to Certify. The State’s Motion to Dismiss offers compelling
reasons to dismiss this action. The possibility that the State’s Motion to Dismiss may be granted,
is clearly a “potentially dispositive development” that is “pending resolution.” If the State’s

Motion is granted, Plaintiffs’ subsequently filed Motion to Certify will be rendered moot.



Moving forward with proceedings, which would include extensive discovery, the
preparation of a response to Plaintiffs’ Motion to Certify, and a hearing, when such a “potentially
dispositive development” exists, would be an inexcusable waste of time and resources for both
parties. Staying such proceedings until such time as the Court renders its decision on the State’s
Motion to Dismiss would result in efficiency and judicial economy.

Therefore, in order to conserve the time and resources of the Plaintiffs, the taxpayers of
the State of Ohio, and the Court, the State respectfully requests that the Court stay these
proceedings with regard to Plaintiffs’ recently filed Motion to Certify pending the disposition of
the State’s Motion to Dismiss. A proposed order granting this Motion is attached hereto for the
Court’s consideration pursuant to Paragraph {3} of the Honorable Judge Eugene A. Lucci’s

Order of Procedure (Civil) (Revised 10/28/2003).

Respectfully submitted,

JIM PETRO
ATTORNEY GENERAL

&%ﬁ%

CYNTHIA K. ZZINI (0066398)
JOHN P. BARTLEY (0039190)
Assistant Attorneys General
Environmental Enforcement Section
Ohio Attorney General's Office
Environmental Enforcement Section
2045 Morse Road, Building D-2
Columbus, Ohio 43229-6693

(614) 265-6870 (phone)

(614) 268-8871 (facsimile)




CERTIFICATE OF SERVICE

We hereby certify that a copy of the foregoing MD.tJD.nJlf_th.e_Stalf_Qf_QhJ.OiQLS.tay_.an.d_B_n.ef
in Support was sent by regular U.S. mail, postage prepaid, this 1° " day of October, 2004 to:

James F. Lang

Michael T. Mulcahy

Henry G. Grendell

Attorneys at Law

CALFEE, HALTER & GRISWOLD LLP
1400 McDonald Investment Center
800 Superior Avenue
Cleveland, Ohio 44114-2688

Counsel for
Plaintiffs-Relators

e

CYNTHIA K. FRAZZINI (0066398)
“JOHN P. BARTLEY (0039190)
- Assistant Attorneys General
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ANTHONY W. GUERRIERO, JR., Plaintiff-Appellant, - vs - DEPARTMENT OF
REHABILITATION AND CORRECTION, et al., Defendants-Appellees.

CASE NO. 2001-A-0062

COURT OF APPEALS OF OHIO, ELEVENTH APPELLATE DISTRICT,
ASHTABULA COUNTY

2002 Ohio 5149; 2002 Ohio App. LEXIS 5197

September 27, 2002, Decided

SUBSEQUENT HISTORY: [**1] As Corrected April
1, 2004.

PRIOR HISTORY: Civil Appeal from the Court of
Common Pleas, Case No. 2000 CV 862.

DISPOSITION: Affirmed.

LexisNexis(R) Headnotes

COUNSEL:

Anthony W. Guertiero, Jr., Pro se, Grafton, OH
(Plaintiff-Appellant).

Betty D. Montgomery, Attorney General, and Kelley A.
Sweeney, Assistant Attorney General, Cleveland, OH
(For Defendants-Appellees Department of Rehabilitation
and Correction, Ohio Adult Parole Authority, and Larry
Mathews).

Thomas L. Sartini, Pro se, Ashtabula County Prosecutor,
Jefferson, OH (Defendant-Appeliee).

JUDGES: DIANE V. GRENDELL, J. JUDITH A.
CHRISTLEY, J., concurs, DONALD R. FORD, I,
dissents with Dissenting Opinion.

OPINIONBY: DIANE V. GRENDELL

OPINION: DIANE V. GRENDELL, J.

[¥P1] Anthony Guerriero, Jr. ("appellant") appeals
the July 27, 2001 judgment entry of the Ashtabula
County Court of Common Pleas, staying the proceedings
in the case now before us for review. The trial court's
decision to stay the proceedings in the instant case was
made upon review of a Motion to Change Venue, filed
on July 10, 2001, by the Ohio Department of
Rehabilitation and Correction ("appellees"). For the

following reasons, we affirm the decision of the trial
court in this matter.

[*P2] On February 10, 1987, appellant [**2]
entered into a plea bargain with the Ashtabula County
Prosecutor's office. In that plea bargain, appellant pled
guilty to the crimes of attempted murder and abduction
in exchange for the prosecution's dismissal of the
kidnapping, aggravated robbery, gross sexual imposition,
and attempted "aggravated" murder charges that were
pending against appellant. As a result of that plea,
appellant is serving an indefinite term of incarceration
spanning twelve to thirty-five years.

[*P3] On January 12, 2000, appellant appeared
before the Ohio Adult Parole Authority ("OAPA").
Pursuant to OAPA guidelines, appellant was denied
parole. On September 20, 2000, appellant was again
denied parole pursuant to the OAPA guidelines. nl On
December 21, 2000, appellant filed the underlying
complaint for declaratory judgment and injunctive relief.
In his complaint, appellant alleged that the OAPA
guidelines required the parole board to improperly
consider the crimes noted on appellant's indictment, as
opposed to the crimes actually contained in appellant's
plea agreement, in determining appellant's eligibility for
parole. As a result, appellant claimed that the contractual
rights arising from his plea agreement [¥*3] with the
prosecutor had been breached.

nl As indicated by the record, appellant's
next parole hearing is scheduled for February
2005.

[*P4] On January 18, 2001, appellees filed a
motion to dismiss the instant case. A public defender was
appointed to represent appellant on June 26, 2001.
Appellees' motion to dismiss was denied on June 28,
2001. Subsequently, appellees filed a Motion to Change
Venue on July 10, 2001. In their Motion to Change
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Venue, appellees argued that since the alleged breach of
contract took place in either Lorain or Franklin County,
Civ.R. 3(B) required the instant case be moved to either
of those counties. As additional support for the change of
venue, appellees made mention in their motion to the
trial court of the fact that there is a class action pending
on an identical matter in the Franklin County Court of
Common Pleas. See, Ankrom v. Hageman, Franklin
C.C.P. Case No. 01 CVH 02-1563. Appellees also noted
in their motion that the class action in Ankrom was
certified pursuant [**4] to Civ.R. 23(B)(2). n2 On July
19, 2001, the Ohio Public Defender filed a Motion for
Leave to Withdraw as counsel for appellant due to a
conflict of interest.

n2 A class action suit certified under Civ.R.
23(B) does not require notice to all class
members, does not allow opting out, and a
decision issued under this rule would bind all
members of the class. We also note that the issue
of whether or not appellant is a member of the
Ankrom class remains unresolved.

[*P5] On July 27, 2001, based upon the
information contained in appellees' Motion to Change
Venue, the trial court ordered that all proceedings in the
instant case be stayed, "pending the determination of the
Plaintiff's status as a member of the class in Ankrom, ***
and/or the disposition of that case.”" In ordering the stay,
the trial court stated, "the ultimate disposition of the class
action would seem to be dispositive of the Plaintiff's case
before this court." Appellant subsequently filed a timely
appeal and asserts four assignments [**5] of error for
our review.

[*P6)] "[1.] The trial court errer (sic)
to stay proceedings: while motion of
appellant's counsel for leave to withdraw
filed by the Ohio Public Defender is
pending.

[*P7] "[2.] The trial court erred to
stay all proceedings: Denying appellant's
right to justice without delay.

[*P8] "[3.] The trial court erred to
stay all proceedings, determined on
outcome of the Ankrom v. Hageman class
action, case no. 01CVH-02-1563 Franklin
Co.; where class action cannot adequately
represent the individual claims put forth
by appellant in case no. 2000-CV-862.

[¥*P9] "[4.] The trial court abused its
discretion, granting request for stay, ex
parte." n3

n3 Appellant's fourth assignment of error
was set forth in a supplemental brief, filed with
this court on November 28, 2001.

[*P10] As all four assignments of error are based
on the trial court's decision to stay the proceedings, we
proceed to address them collectively.

[¥P11] A trial court's decision to stay proceedings
[¥*6] shall not be overturned absent an abuse of
discretion. Glenmoore Builders, Inc. v. Kennedy
(December 7, 2001), 11th Dist. No. 2001-P-0007, 2001
Ohio 8777. An abuse of discretion is more than an error
of law or judgment; it implies that the action of the trial
court was unreasonable, arbitrary, or unconscionable.
Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219,
5 Ohio B. 481, 450 N.E.2d 1140.

[*P12] In his first and third assignments of error,
appellant asks this court to address arguments pertaining
to the unresolved issue of whether he is a member of the
Ankrom class action suit under Civ.R. 23(B)(2).
Appellant's class action status was not resolved by the
trial court in this case and is therefore not an appealable
issue. See, Chef [ltaliano Corp. v. Kent State Univ.
(1989), 44 Ohio St.3d 86, 541 N.E.2d 64. As a result, we
decline to consider arguments pertaining to said issue as
part of this appeal.

[*P13] At this point, we emphasize that the only
issue of relevance before this court is whether or not the
trial court abused its discretion in ordering a stay of the
proceedings in the instant case. [**7]

[*P14] Appellant argues in his second assignment
of error that, by waiting for the outcome of Arkrom, the
trial court is denying appellant his right to have "justice
administered according to law without denial or delay."
Armstrong v. Duffy (1951), 90 Ohio App. 233, 47 Ohio
Op. 233, 61 Ohio Law Abs. 187, 103 N.E.2d 760.
Armstrong is inapplicable to the instant case. The
passage "*** without denial or delay”, as used in
Armstrong, refers to the rights of employees to bring suit
against their employers in a court of law despite their
employer's attempts to keep them from doing so. Thus,
Armstrong is easily distinguished from the instant case as
appellant has already initiated an action in a court of law,
and the action is one that appellant will be able to litigate
to its conclusion.

[*P15] In his fourth and final assignment of error,
appellant argues that the trial court abused its discretion
by ordering the stay based on ex parte communications
with appellees. The record indicates that appellees
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specifically directed the trial court's attention to Ankrom
in their motion to change venue. Appellant was then
served with said motion, containing the reference to
Ankrom, and [**8] filed a response to said motion on
July 17, 2001. As a result, appellant had sufficient
opportunity to reply to appellees' reference to Ankrom in
his July 17, 2001, response, but failed to do so. Based on
the information contained in appellees’ motion to change
venue, the trial court subsequently exercised its
discretion by issuing a stay order. There is nothing in the
record that supports appellant's claim that the trial court's
decision to stay the proceedings was based on ex parte
communication with appellees.

[¥P16] Courts have the power to stay proceedings
pending  resolution of  potentially  dispesitive
developments. State v. Hochhausler (1996), 76 Ohio
St.3d 455, 464, 1996 Ohio 374, 668 N.E.2d 457, State ex
rel. Smith v. Friedman (1970), 22 Ohio St.2d 25, 51 Ohio
Op. 2d 41, 257 N.E.2d 386. Said authority flows from the
inherent power of the courts to control their dockets. Id.
Among the factors that courts have held warrant a stay
are the efficiency and judicial economy that results from
staying matters pending resolution of potentially
dispositive developments. See Zellner v. Bd. of Ed, of
Cincinnati (1973), 34 Ohio St. 2d 199, 202, 63 Ohio Op.
2d 310, 297 N.E.2d 528.

[*P17] The record [**9] indicates that the class
action filed in Ankrom pertains specifically to breach of
contract claims arising from the OAPA's interpretation of
parole guidelines with respect to plea bargain
agreements. The claims raised in Ankrom appear
identical to the claims raised in the instant case. It is
undisputed fact that the class in Ankrom was certified
under Civ.R. 23(B). While we do not rule on the issue,
we agree with appellees that appellant may be a member
of the Ankrom class. Based on the potentially binding
effects of the Ankrom court's decision on the instant case,
we hold that it was not unreasonable or arbitrary for the
trial court in this case to stay the proceedings pending a
decision as to appellant's status as a member of the
Ankrom class, or an actual decision in the Ankrom case
itself.

[*P18] Based on the holdings of Hochhausler,
Friedman, and Zellner, we find that the trial court did not
abuse its discretion in staying the proceedings pending
the outcome of the potentially dispositive developments
in Ankrom. Furthermore, subsequent to the trial court's
stay order on July 27, 2001, the Supreme Court of Ohio
has since certified that [**10] a conflict exists between
decisions issued by the Ohio Court of Appeals' Second
and Third Districts on exactly the same issue contained
in Ankrom and the instant case. n4

n4 See, Randolph v. Ohio Adult Parole
Authority (Jan. 21, 2000), 2nd Dist. No. 99C417,
2000 Ohio App. LEXIS 121; Layne v. Ohio Adult
Parole Authority (May 29, 2001) 3rd Dist. No. 9-
2001-06, 2001 Ohio 2222, 2001 Ohio App.
LEXIS 2371, Houston v. Wilkinson (June 29,
2001) 3rd Dist. No. 1-01-52, 2001 Ohio 2180,
2001 Ohio App. LEXIS 2915. (All three cases
based upon an alleged breach of contract arising
from the OAPA's use of indictment records, as
opposed to the plea agreement, in determining
parole eligibility.) The Ohio Supreme Court
certified this conflict fit for réview on October
10, 2001.

[¥*P19] For the foregoing reasons, we hold that
appellant's first, second, third, and fourth assignments of
error are without merit.

[¥*P20]  The trial court's order to stay the
proceedings in this matter is [**11] hereby affirmed.

JUDITH A. CHRISTLEY, J., concurs,

DONALD R. FORD, J., dissents with Dissenting
Opinion.

DISSENTBY: DONALD R. FORD

DISSENT: DONALD R. FORD, J., dissenting with
Dissenting Opinion.

[¥*P21] While this writer agrees with the substance
of the majority's merit analysis of the issues raised in this
appeal, I respectfully dissent from the majority opinion
based upon my conclusion that this court does not have
jurisdiction to decide this case on its merits due to lack of
a final appealable order.

[*P22] After having been denied parole twice by
the OAPA, appellant sought relief through the
underlying declaratory judgment action. Subsequently, it
came to the attention of the trial court that a class action
was pending on the identical issue raised by appellant in
the Franklin County Court of Common Pleas. See
Ankrom v. Hageman, Franklin C.P. No. 01 CVH 02-
1563, complaint filed March 26, 2001. Based on this
information, the trial court issued a stay since "the
ultimate disposition of the class action would seem to be
dispositive of [appellant's] case ***." Hence, the stay
was issued pending the disposition of that class action.
Appellant has appealed that [**12] decision.

[¥P23] Pursuant to R.C. 2505.02(B), there are five
types of orders which qualify as final appealable orders:
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[*P24] "(1) An order that affects a
substantial right in an action that in effect
determines the action and prevents a
judgment;

[*P25] "(2) An order that affects a
substantial right made in a special
proceeding or wupon a summary
application in an action after judgment;

[*P26] "(3) An order that vacates or
sets aside a judgment or grants a new
trial;

[*P27] "(4) An order that grants or

denies a provisional remedy and to which
both of the following apply:

[*P28] "(a) The order in effect
determines the action with respect to the
provisional remedy and prevents a
judgment in the action in favor of the
appealing party with respect to the
provisional remedy;

[¥*P29] "(b) The appealing party
would not be afforded a meaningful or
effective remedy by an appeal following
final judgment as to all proceedings,
issues, claims, and parties in the action.

[*P30] “(5) An order that
determines that an action may or may not
be maintained as a class action.”

[*P31] In the case sub judice, it is clear that [**13]
the motion for stay is not one that: (1) determines the
entire action; (2) was made in a special proceeding; (3)
vacates or sets aside a judgment or grants a new trial; or
(4) determines a class action status. Hence, the only other
possible type of final appealable order pertains to
provisional remedies under R.C. 2505.02(B)(4). For the
present case to fall within the ambit of that statutory
provision, both subsections (a) and (b) must apply. There
is no doubt but that subsection (a) applies as the trial
court's order, in effect, determines that action with
respect to the provisional remedy and prevents a
judgment in the action in favor of appellant with respect
to the provisional remedy.

[*P32] The more difficult question is whether
subsection (b) applies; namely, whether appellant would
be denied a meaningful or effective remedy by delaying
his appeal until after final judgment had been issued as to
all issues and claims in the action. Under the facts of this
case, this question must be answered in the negative.

[*P33] To begin with, we can take judicial notice
of the fact that the substantive issue raised by appellant
in his declaratory judgment [**14] action has been taken

in by the Supreme Court of Ohio subsequent to the filing
of the instant appeal. See Layne v. Ohio Adult Parole
Auth. (2001), 93 Ohio St.3d 1448, 756 N.E.2d 113.
Therefore, while the trial court would not have been
aware of this fact at the time it issued the stay, it still has
an effect on whether appellant would be denied a
meaningful or effective remedy by having to delay his
appeal.

{*P34] The possibility of delayed justice must be
balanced against the principles of judicial economy. It is
well established that courts have the inherent power to
control their own dockets so as to promote efficiency and
judicial economy. As the majority admits, this includes
the power to stay proceedings pending resolution of
potentially  dispositive  developments. State v.
Hochhausler (1996), 76 Ohio St.3d 455, 464, 1996 Ohio
374, 668 N.E.2d 457, State ex rel. Zellner v. Bd. of Ed. of
Cincinnati (1973), 34 Ohio St.2d 199, 202, 297 N.E.2d
528.

{*P35] In the instant cause, appellant is in the same
position as the other plaintiffs who now sit and wait for a
decision from the Supreme Court of Ohio. Even if this
court had jurisdiction [**15] to consider this appeal,
based upon the opinion of the majority, it is clear that
appellant's position would not change as the stay would
remain. Moreover, were the trial court to decide the case
on its merits in favor of appellant, common sense
dictates that the Ohio Adult Parole Authority would be
hesitant to act knowing that a definitive decision from
the Supreme Court would be issued shortly.

[*P36] Alternatively, even without the Supreme
Court's decision to accept the conflict appeal in Ankrom,
this writer reaches the same dispositive conclusion
regarding the finality of the trial court's order in this case.

[*P37] Here appellant filed his action in the trial
court prior to Judge Cain's issnance of an injunction
pursuant to Civ.R. 23(B)(2) in the class action in
Ankrom, and, thus, appellant's efforts are not subject to
any restraint as a result of Judge Cain's decree.
Nevertheless, this does not eviscerate the underlying
logic applicable to the issue of finality.

[*P38] Thus, keeping the principles of judicial
economy in mind and the unique circumstances before us
which are fact specific to this case, this writer is
compelled to conclude that appellant [**16] would not
be denied a meaningful or effective remedy by having to
delay the trial until a definitive ruling in the class action
suit involving the identical issues raised here is made,
regardless of whether the Supreme Court of Ohio has
reached its decision on the merits of appellant's
substantive claim. There has been no legal showing that
"the cow would be out of the barn." Amato v. General
Motors Corp. (1981), 67 Ohio St.2d 253, 21 Ohio Op. 3d
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158, 423 N.E.2d 452, overruled on other grounds by
Polikoff v. Adam (1993), 67 Ohio St.3d 100, 107, 616
N.E.2d 213. Hence, R.C. 2505.02(B)(4)(b) has not been
satisfied. Accordingly, the judgment appealed from is not
a final appealable order. Without a final appealable

order, this court is without jurisdiction to consider this
appeal and, therefore, it should be dismissed.

[*P39] Based upon the foregoing analysis, I
respectfully dissent.



IN THE COURT OF COMMON PLEAS

LAKE COUNTY, OHIO
STATE OF OHIO EX REL., ) Case No. 04CV001080
ROBERT MERRILL, TRUSTEE, et al. )
) Judge Eugene A. Lucci
Plaintiffs-Relators )
)
VS. ) ORDER
)
STATE OF OHIO, DEPARTMENT )
OF NATURAL RESOURCES, et al. )
)
Defendants-Respondents )

This matter came on to be heard upon the filing of the Motion of the State of Ohio for

Stay and Brief in Support. Upon consideration of this Motion, and for good cause shown, said

Motion is hereby granted.
IT IS ORDERED that all proceedings pertaining to the support, opposition, and the

Court’s consideration of Plaintiffs’ Motion for Class Certification on Count One of the First

Amended Complaint are hereby stayed pending final disposition of the Motion of the State of

Ohio to Dismiss Plaintiffs-Relators’ First Amended Complaint.
IT IS SO ORDERED.

Date Judge Eugene A. Lucci



