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Senate Bill 189 Introduced

Senator Tim Grendell along with co-sponsors Senator Robert Spada, Senator Randy Gardner, Senator Larry Mumper, Senator Gary Cates, and Senator Tim Schaffer, introduced Senate Bill 189 on June 21st. This Bill protects the deeds of lakeshore private property owners from illegal taking by the State and restores littoral rights to these owners. Key points of the bill are:

(A) “…‘ordinary high water mark’ means the ordinary high water mark of Lake Erie that is established from time to time by the United States Army Corp of Engineers for regulatory purposes.”

(B) “The use of the ordinary high water mark shall be for the administration of this section and shall not be construed to determine any type of property boundary.”

(C) “In any proceeding that involves littoral rights and the determination of the location of the natural shoreline of Lake Erie as it applies to a situation in which a littoral owner restores lands that were lost to submersion, the department shall bear the burden of proving that the lands became submerged as a result of natural erosion rather than as a result of avulsion or artificially induced erosion.”
 (D) “‘Littoral rights’ means the rights of littoral owners to make reasonable use of the waters of Lake Erie and to access the submerged lands and waters of Lake Erie fronting their lands for purposes of navigation, commerce, fishing, recreation, and other reasonable purposes.” 

“‘Littoral rights’ includes the right to construct such things as piers, fills, erosion control structures, or wharves for the purpose of protecting property from erosion, launching and storing watercraft, and wharfing out to navigable waters. ‘Littoral rights’ also includes the right to own additional lands created by accretion or reliction and, with respect to lands lost by avulsion or artificially induced erosion, to restore the lands out to the natural shoreline as it existed at the time of the loss.”

In addition, the Bill transfers significant management responsibilities from the Director of the ODNR to the Governor. 

Major decisions of the Office of Coastal Management are transferred from the Office Chief to the Director of the ODNR. The Office of Coastal Management has only administrative responsibilities to carry out ODNR policies.


Governor Honors Pledge 

Governor Ted Strickland issued a press release this month announcing that ODNR will honor the deeds of lakeshore property owners. The release stated that ODNR has begun the planning necessary to implement the following new regulatory policies:

1) Property owners who wish to build structures along the shores of Lake Erie that could or would impact coastal lands will no longer be required to obtain leases for the lands within their deeds which are beneath such structures, but will be obligated to obtain appropriate permits from ODNR’s Office of Coastal Management before commencing any such construction.

2) Consistent with the Governor’s view that “deeds should be honored unless they are found to be limited and/or unenforceable by a court of law”, ODNR has determined that it is inappropriate to require deed holders to lease land that they maintain that they own.

However, the release also stated that the Attorney General’s office has appointed outside counsel to represent ODNR and Director Logan in our ongoing lawsuit, and that outside counsel will immediately make the above positions known to the Court in the pending Lake County case.  The Attorney General, in his role as counsel to the State of Ohio, has informed the Governor that the State will continue to pursue its current position in the pending lawsuit.

Senator Tim Grendell in response to the Governor’s statement said: “The Governor, the Director, and their staff have properly recognized that under Ohio law there is no such thing as public trust beach.  Governor Strickland’s decision to respect the deeds of those individuals living along Lake Erie is a step in the right direction.” Senator Grendell called on Attorney General Marc Dann to reverse his decision to continue on with the litigation.  “The Lakefront Group sued the Ohio Department of Natural Resources and the Governor.  It is preposterous that the ODNR and the Governor would be forced to seek outside counsel because the Attorney General personally wishes to continue to fight in court. This is a complete waste of taxpayer dollars.”  

(Continued page 2)

Governor Honors Pledge

(Continued from page 1)
OLG President Tony Yankel said: “I am very pleased that Governor Strickland and Lieutenant Governor Fisher are living up to their campaign promise to honor our deeds.” He also observed: “Property ownership is one of the basic principles this country was founded on and until today, was being ignored by the State of Ohio for at least 15,000 parcels.” 

“The reversal of the Administration and ODNR’s position can only mean that they now also believe we will win in Court.  As such, we are even more confident that the Court will rule in our favor. However, I am disappointed that Attorney General Dann has apparently decided to pursue an effort to invalidate our deeds in stark contrast to an opinion issued by Lieutenant Governor Lee Fisher when he was Ohio’s Attorney General, the Ohio Revised Code, and decades of case law on this issue.”

OLG Annual Meeting

The Annual Meeting was held on Thursday, May 24th at the Holiday Inn West 1100 Crocker Road in Westlake.
Bob Bunsey, OLG Chairman, conducted the meeting with nearly 250 members and guests in attendance. The first order of business was the election of directors. The slate, set forth by the nominating committee, was elected by acclamation of the members. At the OLG board meeting following the annual meeting, the board elected the following officers for 2007-2008:

Tony Yankel – Bay Village, President

Vitas Cyvas –Willowick, Vice President

Jim Resar –Huron, Chairman

Ken Tatter – Sheffield Lake, Treasurer

Mary Drusbacky –Port Clinton, Secretary

Greg Baeppler – Bay Village, Director

Kent Kemmerer – Willowick, Director

Robert Merrill – Madison, Director

Rick Rennell – Bay Village, Director

Dave Sylvester – Vermilion, Director

Charles Tilk – Willowick, Director

Ken Tatter, Treasurer, reported that for the first year since our inception we have had a net loss for the year due primarily to legal and printing/mailing expenses. 

Tony Yankel reported on the status of the legislation, lawsuit, and work with the Governor’s office. He stated that legal expenses through April of this year have been over $77,000. (through June approximately $100,000)

State Senator Tim Grendell spoke about Governor Strickland and the new administration’s lack of action since they took office. Senator Grendell stated that he will introduce new lakefront legislation and encouraged us to vigorously pursue our lawsuit. (See Gov Honors Pledge)

In attendance at the meeting were State Representatives Lorraine Fende and Jennifer Brady. Also attending were former State Representatives Sally Conway Kilbane, Jim Trakas, and Tom Lendrum.


A New ODNR “Taking”
ODNR Considers Leasing Private Shoreline Property to Non-Shoreline Property Owner

A proposal is being considered by the ODNR to take property away from three landowners so that a fourth landowner, with no access to the water, will obtain 55 feet of waterfront access. Under the proposal, one of the neighbors would lose nearly all but a few feet of his present access to the water. 

The ODNR is considering this absurd redistribution of private property because the ODNR claims the property has “fill” and thus is public property. 

In a June 21st press release OLG President said: “Now we have learned that ODNR has taken to stealing private property to new heights. ODNR is not only claiming private property as public, but it is now considering leasing it to a third party.”

“If the State did not think it had the power to ignore one person’s deed and then lease that property to another individual, it would have rejected this absurd proposal immediately. Instead they have considered it for over six months.”

The map below from the Erie County Auditor’s Office shows the 4 properties. The proposed property to be leased to the land-locked property owner is shown in the shaded area. Included in this shaded area is a boathouse and docks built and owned by the true bayfront property owners. 
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Lawsuit Moves Towards Decision
On May 30, 2007, OLG filed a Motion for Summary Judgment in the Lake County Court of Common Pleas. In essence, this Motion sets forth all the facts from our plaintiff perspective and asks that Judge Lucci issue a ruling that our deeds determine the boundaries of our private property. This 36-page motion plus numerous addendums is a lot to absorb, but the key points are:

· Ohio Courts consistently have limited the Public Trust Rights to the “Waters” of Lake Erie.

· The State has made several attempts in the last 40 years to redefine the Public Trust boundary. Ohio Statutes identifies the landward boundary as the “Natural Shoreline.”

· According to common and technical usages and the Ohio Supreme Court, the “Natural Shoreline” is the Low Water Mark. The State itself has previously declared (1970) the boundary to be the Low Water Mark.

· Use of the Ordinary High Water Mark as the Public Trust boundary conflicts with the Ohio Department of Natural Resources’ (ODNR) own rules as well as earlier Ohio Supreme Court decisions. Use of the Ordinary High Water Mark would violate property rights to the shore as supported by case law.

· The rights of the public are expressly limited to navigation, fishery, and water commerce, per Ohio Revised Code.

· Littoral property owners enjoy all the rights of the public on the waters of Lake Erie, plus additional rights of access, the right to lands gained through accretion and reliction, the right to maintain ownership and to reclaim avulsed property and the right to exclude others from using their shores.

Among the exhibits included with our Motion are some of the state’s own documents and letters, which represent the Low Water Mark as the landward boundary of the Public Trust. 

The State filed their 66-page Motion for Summary Judgment on May 30 also. 

The state’s motion contains their unsupported claims of state ownership to the OHWM since statehood. They continue to make up the concept that there was an OHWM in 1803 and that it has owned the land since statehood.

They have even, it seems, rewritten Section 1506.10 of the Ohio Revised Code (ORC) to say: “the furthest landward boundary of the ‘territory’, as that term appears, is the Ordinary High Water Mark; and the State of Ohio holds title to all such ‘territory’ as proprietor in trust for the people of the state…” by conveniently omitting other key parts of the Code.  The State also incorrectly interprets the “equal footing doctrine,” which only addresses the boundary of the federal government’s authority, and not the public trust. 
Why We Need to Continue the Lawsuit

Several years ago the Ohio Legislature passed a statute that set a deadline for any claims against ODNR for regulatory taking of property. Our lawsuit was filed on May 29, 2004, just before the deadline and is the last suit that may be filed. It is our only chance to prove in Court that we are valid deed holders who are entitled the property rights given by those deeds.  

While the Governor directed ODNR to honor our deeds, it is with the caveat “that deeds should be honored unless they are found to be limited and/or unenforceable by a court of law.” It is the Lake County Court of Common Pleas that can, and will, validate our deeds.
On July 16th, the Governor and ODNR filed a motion with the Court changing their representation from the Attorney General to the outside law firm of Porter Wright of Columbus. This is consistent with the change in position stated by the Governor who with ODNR will not officially oppose us in Court. State Attorney General Marc Dann continues to represent the State in our lawsuit. 

On the same date, both the State Attorney General and OLG filed briefs opposing the Motions for Summary Judgment. 

Our opposing brief continued to offer additional proof and facts. It can be best summarized in its conclusion. It states: “The State’s Motion is a bold and inappropriate attempt to rewrite the history and law of Ohio. The State’s obvious mistake is in believing that federal law defined the furthest landward boundary of Lake Erie in 1803.”

The State’s opposing brief continues to incorrectly interpret case law and continues to try to persuade the Court that the Public Trust extended to the OHWM since Ohio statehood in 1803.  

Both sides will file final reply briefs by the end of July. We expect to have a ruling from Judge Lucci before the end of the year.

OLG Member Appreciation Day

Mark your calendars for Sunday August 19th from 2- 6 PM for an old fashioned hot-dog roast. Bring your family and join us at the VOL Historic Community Center located at 3780 Edgewater Boulevard in Vermilion. 

We’ll also have baked beans, potato salad, and all the fixings. Enjoy a great afternoon and meet other members. There will be a 50/50 raffle, games, and a DJ. Soft drinks and beer will be available. 

Directions to VOL from the west - follow OH-60 north off Route 2 for 1.9 miles. Turn right on Liberty Avenue (US-6) for 2.3 miles. Turn left on Overlook Road for .3 miles and then left on Edgewater Drive .1 miles.

From the east - take Baumhart Rd 1.6 miles north off Route 2. Turn left on Erie Ave (US-6) for 2.1 miles. Turn right on Overlook Road .3 miles and then left onto Edgewater Drive .1 miles.

Ask the President – Tony Yankel

Q. Can those people with submerged lands leases now be released from those leases?
A. A lease is a contract that cannot be carelessly severed. I believe that if the ODNR plans to allow the leases to be severed it will take at least several months for them to develop their internal procedures. Meanwhile, this issue is addressed in Senator Grendell’s SB 189. In short, the bill as written says: Going forward, only non-littoral and generally commercial uses will have leases; Littoral uses will have a permit process; and any residence that has a lease has the option of terminating it.   The bill also requires the ODNR to inform residences with leases that they can terminate the lease by a certain time after the bill is passed. 

Q. Why are we continuing to pursue the lawsuit if the ODNR has changed their policy?

A. The Governor’s press release stated:

 “…there are arguable legal claims that some of the deeds have specific defects and that deeds purporting to cover lands below the OHWM may ultimately be found by the Ohio courts to be subordinate to the public’s interest in those lands.  Still, without such a determination by the Ohio courts, ODNR believes that it must honor those deeds.”

We need the court to rule that our deeds are valid and that the public trust does not include our beaches to assure that the state no longer can steal our land.

Q. Is our legislation still necessary if we win the lawsuit?

A. The legislation is as important as it better defines the limits of the public trust and reinforces the littoral rights of shoreline property owners.  Frankly, had the relatively recent and misguided leadership at the ODNR not inappropriately interpreted the current law and court cases, neither the lawsuit nor the new legislation would have been needed. 
Q. If we win the lawsuit, will the State appeal the decision?

A. If the State does not appeal, the National Wildlife Federation and the Ohio Environmental Council have continued to assert that they will appeal any decision that does not allow the public the use of our private beaches. While we believe that their standing with the court would be much lessened after a decision in our favor, we would still be faced with the expense of fighting the appeal.
Stay Up-To-Date with Weekly e-News!

OLG sends out a weekly e-mail to keep members informed about current activities and events. If we have your e-mail address you will receive it automatically. If you are not receiving the e-News and would like to, please send an e-mail to klkemmerer@att.net and your name will be added the list of those homes already receiving it. We never share or disclose members’ e-mail addresses. 

Special Member Recognition

Our OLG special member recognition for those who have given significant contributions to help us support our lawsuit continues to grow. We have added 2 Diamond, 4 Platinum, and 17 new Gold members since our last newsletter.

The levels are: Gold for members who have contributed at least $1000, Platinum for those who have contributed at least $2500, and Diamond for those who have contributed $5000 or more.  We publish this list in each Newsletter to recognize these dedicated members.  Our list has grown to more than a page, so the list is continued on the next page. When you renew your membership, strive for the Gold. 

Diamond

Robert Liebert – New Albany/Marblehead

Jerry & Kathy Rusk – Port Clinton

Cherry Peirce – Port Clinton

Cedar Point - Sandusky

Lost Lake Development – Port Clinton

Platinum

Dr. Roger & B.J. Alexander – Rocky River

Michael & Sharon Cole – Findlay/Port Clinton

Robert & Cora Doyle – Wakeman/Oak Harbor

John Elden Jr. – Vermilion

Jerome & Mary Fritz – Bay Village

Zenon & Dozia Krislaty 

Leo & Dolores Leiden – Madison

Frank & Melinda Lovell – Marblehead

Robert & Diane Merrill – Madison

James & Dianne Miears – Huron

D Scott & Mary Morrison – Bay Village

Stephen & Mary Pero – Oak Harbor

Richard Rennell – Bay Village

James & Ruth-Anne Robertson – Findlay/Pt Clinton
Thomas & Kathy Wasserman – Avon Lake

Hugh & Elly Windsor – Sheffield Lake

Barbara Wisch – Mentor

Long Beach Association – Oak Harbor

Sandusky Yacht Club – Sandusky

Save Our Shoreline (Ohio) – Mentor 

Gold

Ed & Dot Andrus & Family – Geneva-on-the-Lake

Greg & Marilyn Baeppler – Bay Village

Bob & Sharon Barnes – Huron

Ken & Leah Baranowski – Albion, IN/Marblehead

Charles Bauernschmidt – Bratenahl

Duke & Deborah Benevento – Port Clinton

Thomas & Mary Lou Berry – Euclid

Adrian & Eileen Betleski – Lorain

(Continued next page)

Gold Members

(Continued from preceding page)

Judge James Bierce – Port Clinton

Robert & Lucy Bunsey – Huron

Bruce & Charlotte Burge – Lorain

Dick & Joyce Burke - Mentor

Mike & Nicki Cancelliere – Bay Village

Joseph Chmielewski – Port Clinton

Gary & Michelle Coon – Port Clinton

Vitas Cyvas – Willowick

Edward & Loretta D’Alessandro – N Olmstead/Vermilion
Joe Darr – Port Clinton

Paul & Connie Davis – Sandusky

David & Carole Dreffer – Huron

Roger & Mary Drusbacky – Port Clinton

Scot & Darla Duncan – Sandusky

Gregg & Madelyn Foster – Rocky River

Marvin Freeman, MD – Lakewood

Gale & Linda Fritz – Port Clinton

Pamela Gartin – Columbus/Marblehead

Greg & Susan Gibson – Port Clinton

Timothy & Melanie Gooding – Mentor

Kent & Marilyn Hampton – Findlay/Port Clinton

Vicki Heigel – Port Clinton

Larry & Carolyn Heintz – Oak Harbor

Mike, Delores & Aaron Herbert - Tiffin/Oak Harbor

David & Sharon Herzer – Vermilion

Jim and Linda Hivnor – Sandusky

Dave & Theresa Hoffman – Vermilion

Clifford & Sue Holman – Port Clinton

Lee & Joanne Howley – Vermilion

George & Katherine Jones –Whitehouse/Pt Clinton

Patrick & Patricia Judge – Lorain

Alfred & Christina Kafity – Huron

Kent & Linda Kemmerer – Willowick

Paul & Sarah Kesselem – Bratenahl

Sally Conway Kilbane – Rocky River

Richard & Lori Kiser – Toledo/Port Clinton

Merle & Jane Koppenhafer – Vermilion

Ray Lambert – Port Clinton

Paul & Emma Lincoln – Mentor

Thomas & Fran Livingston-Clark – Mentor

Norm & Jan Malcosky – Columbus/Port Clinton

Paul & Diane Marinchick – Willoughby

Richard & Mary Lou Marsh – Naples, FL/Port Clinton



Brian & Jill McBride – Bay Village

Gary & Janette McCreery – Bowling Green/Oak Harbor
Richard & Janice McNellie – Madison

Paul Mihalik – Madison

Donald & Judy Miller – Fostoria/Port Clinton

Floro & Nancy Miraldi – Cleveland Hts/Sheffield Lake
Gene & Mary Molnar – Port Clinton

Benjamin & Jane Norton – Lorain

Paul Novosel – Bratenahl

William & Arlene Oley – Cape Coral, FL/Vermilion

Thomas & Tomie Patton – Avon Lake

Thomas & Judy Peterson – Mansfield/Marblehead

Stanley & Wanda Pijor – Sheffield Lake

Ken & Dawn Prince – Avon Lake

Chuck Rathburn – Madison

James & Elizabeth Redinger – Marblehead

Robert Risman – Beachwood

Stan & Joan Ross – Columbus/Port Clinton

Gregory & Linda Rothman – Avon Lake

Richard & Myrna Schwarz – Peoria, IL/Ashtabula

Robert & Clara Shank – Perrysburg/Port Clinton

Donald Shury – Cleveland

Thomas Smith – Port Clinton

Doris Stamm – Marblehead

Tom & Sandra Sullivan – Bay Village

Dave & Rhea Sylvester – Vermilion

Martin & Ann Tarr – Bay Village

Gary Toth & Fran Young – Madison

Thomas & Sandra Wade – Port Clinton

Gage & Susan Williams – N Ridgefield/Sheffield Lake
Sally Williams – Port Clinton

Crist & Barbara Winterstein – Vermilion

Anthony & Sheryle Yankel – Bay Village

Christine Zimmer – Huron

Bar Harbor Association – Marblehead

Catawba Point Association – Port Clinton

Harbor Island Association – Port Clinton

Kennykirk Association – Port Clinton

Linwood Park Company – Vermilion

North Side Marshes – Sandusky

Sand Beach Association – Oak Harbor

Save Our Shoreline, Inc. – Bay City, MI

Vermilion Lagoons Association – Vermilion

Anonymous – 3 Households

Save OLG $ - Get this Newsletter by e-mail

OLG spends over $15,000 annually on Newsletter printing and mailing. Send us an e-mail to receive only the electronic e-mail version and help save us money.  

Visit us on the web: ohiolakefrontgroup.com


