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COURT GRANTS OLG MOTION FOR SUMMARY JUDGEMENT AGAINST STATE OF OHIO

On December 11th, Lake County Common Court Judge Eugene Lucci issued his order in our property rights lawsuit against the Ohio Department of Natural Resources (ODNR). The ruling was “in part” since the OLG position was that the lakefront property boundaries were to the low water mark. 

Significant points from the order include: 
“… the court concludes that: (1) each owner of Ohio real estate that touches Lake Erie owns title lakeward as far as the water’s edge;…”  
“The State of Ohio does not have the authority to require littoral owners to lease the portion of the shore that lies above the water’s edge.”  
“…the State of Ohio has ownership in trust of the waters of Lake Erie and the lands beneath those waters landward as far as the water’s edge, but no farther.”

“Under both the U.S. Constitution and the constitution of the state of Ohio, if the government takes these property rights from individuals or other persons, it must provide reasonable compensation for the taking. In the present case, ODNR has overstepped its authority.”
“…the court grants the motion for summary judgment of the plaintiffs-relators, in part; … the court denies the motion for summary judgment of the … State of Ohio and ODNR; and the court denies the motion for summary judgment of the Intervening Defendants NWF and OEC.” [emphasis added]

In response to the Judge’s Order, OLG President Tony Yankel stated: “This is a great day for the Ohio Lakefront Group and for anyone in Ohio that owns private property. This has been a long and expensive fight for our members.  It has been disturbing to actually witness the State of Ohio simply invalidating deeds because a few bureaucrats decided to ignore the law and rewrite history.  Hopefully the Court’s decision puts an end to this ridiculous government taking of private property.” Tony further restated what OLG has always maintained, “Our deeds state we own the property. We pay taxes on the property. The State simply cannot take that away.” 

State Senator Tim Grendell, the long enduring champion of our property rights, stated: “Judge Lucci has brilliantly summarized the longstanding law governing lakefront property ownership rights versus public trust water usage rights.  Judge Lucci rejected the efforts by some special interest groups to steal private property along Lake Erie’s shore.  This is a great victory for private property rights in Ohio and a great day for the landowners living along Lake Erie.  Judge Lucci has given us a wise, well researched, and thoughtful decision today.  This decision affirms what we have said all along; there are no public trust beaches in Ohio.  The public’s rights start and end with the water.  That is why we have public parks and beaches, such as Mentor Headlands State Park.”

Several newspapers covered the Judge’s decision.  For example, the Columbus Dispatch’s headline read: “Governor cheers court ruling on landowners' property rights”. Governor Ted Strickland was quoted as saying, “It appears to be a common-sense ruling from the court. Property owners who have valid deeds that were entered into in good faith have the right to their property.”
The newspapers also provided quotes from the NWF, OEC, and State Attorney General Marc Dann.  The Toledo Blade issued an editorial that severely criticized the Judge’s order, and even Governor Strickland’s support of our efforts.  The editorial stated that the Judge’s decision: “…gives unwarranted life to the elitist claim of lakefront property owners that they can prohibit what an age-old line of legal reasoning has established - the right to walk along Great Lakes shores in front of private homes…we believe the decision is unduly restrictive.  It should be - and we hope it will be - knocked down on appeal. But it will have to be done by judges of a less activist stripe.”
Parties have until January 10, 2008, to appeal the decision.  Based upon the quotes of our opponents, we anticipate they will do so.  

Judge Lucci’s decision is posted on the OLG website on the News and Events page.
ODNR Proposed New Rules

 Improved - But Need Further Work 

In response to the Governor’s new policy, ODNR’s Office of Coastal Management (OCM) has completed a draft of proposed new rules for “Submerged Lands Leases and the Permitting of Coastal Structures.”  These proposed rules are intended to comply with the Governor’s policy and to respect the deeds of property owners. 

Positive points of the proposed rules include:

· Assuring that leases will not prejudice the littoral rights of a private property owner along the shore 

· Current lease holders will receive a letter from the Office of Coastal Management (OCM) allowing them to terminate or modify their lease as it applies to their deeded property

· Liability insurance is no longer required 
· Permits will not be required for rehabilitation of a structure as specified in the original permit or for a structure built prior to 1955 to return it to its original condition prior to that date

John Watkins, OCM Chief, worked with the Rules, Laws, Consistency, Enforcement and Implementation Sub-Committee of the Coastal Resources Advisory Council (CRAC), whose meetings are open to the public, to review and receive comments regarding the proposed rules. The sub-committee held 4 meetings, open to the public, and completed its review on October 25, 2007. 

As a result of these meetings the proposed rules received 166 comments from the CRAC and the public. Comments about the definitions include:

· Grandfathering of current structures unclear

· Providing better clarity of definitions to remove ambiguities

· Better definition of littoral rights to recognize fully those rights granted in the Ohio Revised Code

The permitting rules as proposed produced the most comments.  Key comments include:

· Assure more timely decisions and approval 
· Relax the requirements for a professional engineer, particularly on small projects and rehabilitation of structures

· Establish a scale of fees for permits rather than a single $500 fee for all projects (as proposed, a large municipal pier or structure would pay the same $500 fee as the private residential property owner who is constructing a small seawall or jetty) 
· Differentiate between municipal, commercial, and private structures in permit requirements and fees

· Provide for full or partial refund of application fees when permit is denied or not able to be completed 

· Certain portions of the application requirements are onerous, even for a professional engineer or certified surveyor

· Certain requirements appear to relate only to large commercial or municipal projects. The rules should differentiate between these and small private property projects (continued next column)

All comments were consolidated for presentation to the full CRAC on November 8. The OCM will now work with ODNR to review the input and then prepare a final set of rules. These will be presented to the Joint Committee on Agency Rule Review (JCARR), a body of elected State Senators and Representatives who review Ohio Administrative Code rules proposed by state agencies. Along with the JCARR review, we anticipate public hearings in the Sandusky, Cleveland, and Ashtabula areas.

It is our understanding that the ODNR staff has completed its review of comments and will issue revisions to the proposed rules in December. The revised rules will then be released for public comment. The latest rules can be accessed from the Current News and Events page on our website. Send your comments to OCM by email (coastal@dnr.state.oh.us) or mail to 105 W Shoreline Drive, Sandusky, OH  44870. 
ODNR Director Sends Letter to Submerged Lands Leaseholders

ODNR Director Sean Logan sent a letter dated September 28, 2007, to current Submerged Lands Leaseholders.  The first paragraph stated:

“Under Governor Ted Strickland’s newly announced policy regarding Submerged Land Leases you will soon have the option of terminating or modifying your existing lease with the State of Ohio. This policy will apply to all leases which extend into areas within the limits of valid property deeds.”

Sean Logan’s letter concluded: 

“We hope to have the final rules in place in early 2008 and are working to ensure that the final rule package respects the rights of all shoreline property owners while protecting Ohio’s valuable Lake Erie resource.”

In the meantime, invoices are still being sent to submerged lands leaseholders requesting payment. We contacted the Office of Coastal Management and according to the direction they have been given, lease payments must be made when they are due until the rules are changed and approved by JCARR. This is still true even given the outcome of the lawsuit. 

Some leaseholders have written letters to the OCM telling them that the lease payments are being deposited in an escrow account until a final judgment from the court. While the court has now ruled that the State cannot collect lease payments for deeded private property, an appeal to the court’s decision still leaves everything unsettled.

The Director’s letter is posted on the OLG website. 

Did you change your email address?

We have been getting an increase in the number of “invalid mailbox” rejects when sending out the weekly OLG e-News to keep you informed about current activities and events. Please e-mail to klkemmerer@att.net to update the e-mail list. We never share or disclose members’ e-mail addresses. 




Huron River Greenway Property Owners Victorious

In a lawsuit filed by Citizens for the Protection of Property Rights (CPPR), representing private property owners along the Huron River Greenway that was developed by Erie Metro Parks, the Ohio Supreme Court ruled that the taking of property by the park system was illegal. The original lawsuit was filed in 1997. 

In their decision, the Supreme Court ordered the park system to determine how to compensate property owners who have claimed ownership of the land that became the Huron River Greenway. The ruling by the Court was 6-0. (Justice Terrence O’Donnell did not participate in the ruling.) This is a significant victory for the Ohio property owners engaged in similar battles with governmental authorities.

CPPR’s attorney, Nels Ackerson of Washington DC, stated: “The ruling is important because it upholds the principal of the U.S. Constitution that government with the ‘awesome power’ to take private land for public purposes must provide just compensation. It is a very substantial case. It’s a landmark case. It’s a result of a great deal of persistence and efforts by the landowners,” Ackerson said. “It’s very gratifying to know that in this country, the Constitution does prevail.”

The damages phase will now go forward. 

While this is good news, note that CPPR’s original lawsuit filed in 1997, after 5 years of fighting the Erie County park system, took an additional 10 years to reach the Ohio Supreme Court for a decision.  Compare that to our situation.  We began our fight in 1999 and filed our lawsuit in 2004. Judge Lucci’s decision was released a few days ago.  And we know the appeal process will be lengthy. While we are happy with Judge Lucci’s decision, we still have a VERY long way to go.

OLG Dues

When membership dues were enacted into the by-laws in May 2004, a fiscal year was established for their collection. This was done as we were already in the middle of the year. This has resulted is some confusion in determining whether a member’s dues have been paid for the current calendar or fiscal year. 

The OLG Board passed a resolution at its November meeting changing the dues year to a calendar year (January 1st to December 31st).  The dues period will begin on January 1, 2008 and must be paid by the annual meeting to be eligible to vote. 

If you are a member who has not paid your dues, please consider at least the minimum $50. If you have been paying dues regularly, thank you! 

Please look at the last page of the newsletter for information on how to receive gift premiums with your donations.


Opponents Adamant on Appeal

While Judge Lucci’s decision is significant for all of us, this victory might be considered as the end of round one in a three round battle which will likely end at the Ohio Supreme Court. The Judge contemplated an appeal, and ended his order by stating: “…the court allows the parties to test this court’s ruling on appeal before proceeding with the individual claims of the named plaintiffs.”
State Attorney General Marc Dann vowed to appeal the ruling. He continued fighting the lawsuit despite the Governor opting out of the lawsuit.  At that time, Dann stated: “We took the case because we believe the lands around Lake Erie are held in public trust and should remain open for access.” He said that he has a different view from the Strickland administration and that he is representing the people of Ohio

The League of Ohio Sportsmen, Ohio Environmental Council and the National Wildlife Federation issued a joint press release on December 11th.  Larry Mitchell, president of the League of Ohio Sportsmen, is quoted as saying Judge Lucci’s “decision is disappointing and without precedent in Ohio.”
The National Wildlife Federation executive director, Andy Buchsbaum stated: “We are confident that the higher courts in Ohio will affirm the public rights to Lake Erie and its shoreline up to the high water mark.” 

The most bizarre statement was issued by Jack Shaner of the Ohio Environmental Council.  Short on facts, he stated: “Watch for this opinion to lead to legislative mischief by some state lawmakers.  The same small core of property owners who failed at the courthouse will undoubtedly move on to the Statehouse.  They’ll try to cast a wide net in hopes of snaring unabridged new development rights to fill and build structures and place more fences along the shore without state oversight.”  

He conveniently ignores that we are still subject to the regulations of the ODNR and the Army Corps from the High Water Mark lakeward.  He also ignored the decision, which states:
 “Class members have the right to exercise their title rights to the water’s edge and to exercise their littoral rights as long as they do not substantially interfere with the rights of the public to use the waters of Lake Erie and the lands submerged thereunder, or the servitudes of the federal government for navigation, commerce, international relations, and national defense.”

An appeal is likely and we must be prepared for a long and expensive battle.  Recall that the Citizens for the Protection of Property Rights’ (CPPR) lawsuit against the Erie Metro Parks took 10 years to reach a decision by the Ohio Supreme Court. 

Therefore, we will continue to need all of our member’s financial support if we are to fight this battle to the end.

Ask the President – Tony Yankel

Q. When can those people with submerged lands leases now be released from those leases?
A. Technically, until the Ohio Administrative Code is changed through the rule making process, all the current rules will remain in effect, which unfortunately includes the collection of leasing fees. The changes will likely not occur until the second quarter of 2008.  Some members are apparently withholding their lease payment, but you should consult with your personal attorney in making that decision.
Q. With the Ohio Administrative Code changing in our favor and the favorable outcome of the lawsuit, why is our legislation still necessary?

A. The legislation is important, as it will better define the limits of the public trust and reinforce the littoral rights of shoreline property owners within the Ohio Revised Code (ORC).  It also needs to be updated to be consistent with the Governor’s July 13th announcement regarding Coastal Management.
Q. We have won the lawsuit; will the State appeal the decision?

A. If the State does not appeal, the National Wildlife Federation and the Ohio Environmental Council have continued to assert that they will appeal any decision that does not allow the public the use of our private beaches. 

Q. How long do you expect this lawsuit to continue and can we afford it?

     A. It is not possible to give an accurate timeframe for the appeal process. As reported earlier in this newsletter, the Huron Greenway lawsuit took a total of ten years to reach the Ohio Supreme Court for a decision. Our opponents will likely do all they can to drag it out in the hope of bankrupting us. We can only afford to continue through to the end if ALL of our members contribute and those who have been contributing continue their generosity. We DO NOT want to lose our private property because we do not care enough to financially support our fight. 

Special Member Recognition

Our OLG special member recognition is for those who have given significant contributions to help us support our lawsuit. We have added one Platinum, and five new Gold members since our last newsletter. 

The levels are: Gold for members who have contributed at least $1000, Platinum for those who have contributed at least $2500, and Diamond for those who have contributed $5000 or more.  We publish this list in each Newsletter to recognize these dedicated members.  New additions declined considerably since the last Newsletter, so when you renew your membership, strive for the Gold and add your name to the list, or strive for the Platinum and move up.


Diamond

Robert Liebert – New Albany/Marblehead

Jerry & Kathy Rusk – Port Clinton

Cherry Peirce – Port Clinton

Cedar Point - Sandusky

Lost Lake Development – Port Clinton

Platinum

Dr. Roger & B.J. Alexander – Rocky River

Michael & Sharon Cole – Findlay/Port Clinton

Robert & Cora Doyle – Wakeman/Oak Harbor 

John Elden Jr. – Vermilion

Jerome & Mary Fritz – Bay Village

Kent & Marilyn Hampton – Findlay/Port Clinton

Zenon & Dozia Krislaty 

Leo & Dolores Leiden – Madison

Frank & Melinda Lovell – Marblehead

Robert & Diane Merrill – Madison

James & Dianne Miears – Huron

D Scott & Mary Morrison – Bay Village

Stephen & Mary Pero – Oak Harbor

Richard Rennell – Bay Village

James & Ruth-Anne Robertson – Findlay/Pt Clinton
Thomas & Kathy Wasserman – Avon Lake

Hugh & Elly Windsor – Sheffield Lake

Barbara Wisch – Mentor

Long Beach Association – Oak Harbor

Sandusky Yacht Club – Sandusky

Save Our Shoreline (Ohio) – Mentor 

Gold

Ed & Dot Andrus & Family – Geneva-on-the-Lake

Greg & Marilyn Baeppler – Bay Village

Richard & Joan Bailey – Curtice/Kelleys Island

Ken & Leah Baranowski – Albion, IN/Marblehead

Bob & Sharon Barnes – Huron

Charles Bauernschmidt – Bratenahl

Duke & Deborah Benevento – Port Clinton

Thomas & Mary Lou Berry – Euclid

Adrian & Eileen Betleski – Lorain

Judge James Bierce – Port Clinton

Robert & Lucy Bunsey – Huron

Bruce & Charlotte Burge – Lorain

Dick & Joyce Burke - Mentor

Mike & Nicki Cancelliere – Bay Village

Joseph Chmielewski – Port Clinton

Douglas Clarke – Brook Park

Gary & Michelle Coon – Port Clinton

Vitas Cyvas – Willowick

Edward & Loretta D’Alessandro – N Olmstd/Vermln
Joe Darr – Port Clinton

Paul & Connie Davis – Sandusky 

(Continued next page)

GOLD MEMBERS

David & Carole Dreffer – Huron

Roger & Mary Drusbacky – Port Clinton

Scot & Darla Duncan – Sandusky

Gregg & Madelyn Foster – Rocky River

Gale & Linda Fritz – Port Clinton

Pamela Gartin – Columbus/Marblehead

Greg & Susan Gibson – Port Clinton

Timothy & Melanie Gooding – Mentor

Vicki Heigel – Port Clinton

Larry & Carolyn Heintz – Oak Harbor

Mike, Delores & Aaron Herbert - Tiffin/Oak Harbor

David & Sharon Herzer – Vermilion

Jim and Linda Hivnor – Sandusky

Dave & Theresa Hoffman – Vermilion

Clifford & Sue Holman – Port Clinton

Lee & Joanne Howley – Vermilion

George & Katherine Jones –Whitehouse/Pt Clinton

Patrick & Patricia Judge – Lorain

Alfred & Christina Kafity – Huron

Kent & Linda Kemmerer – Willowick

Paul & Sarah Kesselem – Bratenahl

Sally Conway Kilbane – Rocky River

Richard & Lori Kiser – Toledo/Port Clinton

Merle & Jane Koppenhafer - Vermilion

Ray Lambert – Port Clinton

Paul & Emma Lincoln – Mentor

Thomas & Fran Livingston-Clark – Mentor

Norm & Jan Malcosky – Columbus/Port Clinton

Paul & Diane Marinchick – Willoughby

Richard & Mary Lou Marsh – Naples FL/Pt Clinton

Brian & Jill McBride – Bay Village 

Gary & Janette McCreery – Bowling Green/Oak Hrbr
Richard & Janice McNellie – Madison

Paul Mihalik – Madison

Donald & Judy Miller – Fostoria/Port Clinton

Floro & Nancy Miraldi – Cleveland Hts/Sheffield Lake
Gene & Mary Molnar – Port Clinton

Benjamin & Jane Norton – Lorain

Paul Novosel – Bratenahl

William & Arlene Oley – Cape Coral, FL/Vermilion

Thomas & Tomie Patton – Avon Lake

Thomas & Judy Peterson – Mansfield/Marblehead

Stanley & Wanda Pijor – Sheffield Lake

Ed & Carla Pivcevich – Avon Lake


Ken & Dawn Prince – Avon Lake

Chuck Rathburn – Madison

James & Elizabeth Redinger – Marblehead

Robert Risman – Beachwood

Stan & Joan Ross – Columbus/Port Clinton

Gregory & Linda Rothman – Avon Lake

Brooke & Elizabeth Schumm – Bay Village

Richard & Myrna Schwarz – Peoria, IL/Ashtabula

Robert & Clara Shank – Perrysburg/Port Clinton

Donald Shury – Cleveland

Thomas Smith – Port Clinton

Dennis & Sherianne Stacy – Toledo/Port Clinton

Doris Stamm – Marblehead

Tom & Sandra Sullivan – Bay Village

Dave & Rhea Sylvester – Vermilion

Martin & Ann Tarr – Bay Village

Gary Toth & Fran Young – Madison

Thomas & Sandra Wade – Port Clinton

Gage & Susan Williams – N Ridgefield/Sheffield Lake
Sally Williams – Port Clinton

Crist & Barbara Winterstein – Vermilion

Anthony & Sheryle Yankel – Bay Village

Christine Zimmer – Huron

Bar Harbor Association – Marblehead

Catawba Point Association – Port Clinton

Harbor Island Association – Port Clinton

Kennykirk Association – Port Clinton

Linwood Park Company – Vermilion

North Side Marshes – Sandusky

Sand Beach Association – Oak Harbor

Save Our Shoreline, Inc. – Bay City, MI

Vermilion Lagoons Association – Vermilion

Anonymous – 5 Households

Save OLG $ - Get this Newsletter By 

Email

OLG spends over $15,000 annually on Newsletter printing and mailing. Send us an e-mail to receive only the electronic e-mail version and help save us money.  Print a copy and share the Newsletter with neighbors and friends.

I Will Join OLG and fight to S.T.O.P ODNR
Establish or renew your annual membership now to continue your support of the OLG lawsuit against the ODNR.  The cost is $50 per household, plus a suggested $50 per $100,000 tax value of your property.
There are 3 ways to donate to the Ohio Lakefront Group:

1. Donate by mail with your MC or Visa or a check. Fill out this form and mail it to:

Ohio Lakefront Group

P.O Box 2084

Sheffield Lake, OH 44054

2. Donate by phone with your MC or Visa. Call 888-502-3224 and give us your name, phone number, card number, expiration date and the amount of your donation. 

3. Visit www.ohiolakefrontgroup.com
 Click on a “Donate” button and then follow the step-by-step instructions. You will be directed to a secure PayPal website. 

See gift premiums at right. E-mail your choice to ohiolakefrontgroup@att.net
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Membership Form
Name: ___________________________________________ 

Mail Address: _____________________________________

City, State, and ZIP: _______________________________

Phone: _______________

Shoreline City____________________________________
Email: __________________________________________

Annual Dues: $50.00

Plus requested donation ($50 per $100K value) $_________

Total                                       
                         $_________ 

Credit Card: VISA ___ MC ___ Check Number _________

Card Number: ____________________________________

Expiration Date: ___________ Code on card back: ______

Choose your gift premium (add note on form): 

     $100 – ODNR Stop Taking Our Property T-shirt (red)
     $200 – Polo Shirt (men) Sleeveless Polo (women) OLG Logo
     $500 – OLG Windbreaker (men) Sweater-Set (women)
 Size(s):  S M L XL XXL (note women or men)

OHIO LAKEFRONT GROUP

P.O. Box 2084

Sheffield Lake, OH 44054
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