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Save Our Shoreline Michigan 

Files Amicus Brief with U.S. Supreme Court

We have received information that the Save Our Shoreline organization in Michigan, who fought the State losing a Michigan Supreme Court appeal, filed an amicus brief with the U.S. Supreme Court. The brief referred to a Florida Supreme Court decision disregarding private property littoral rights. Citing the Florida case, the brief set forth the question: 

“The Florida Supreme Court invoked ‘nonexistent rules of State substantive law’ to reverse 100 years of uniform holdings that littoral rights are Constitutionally protected. In doing so, did the Florida Court’s decision cause a ‘judicial taking’ proscribed by the Fifth and Fourteenth Amendments to the United States Constitution?”

The amicus brief (which is literally a “friend of the court” brief) reminded the Court of the Michigan Glass v Goeckel decision, which effected a judicial taking of the beaches of the private property owners along Lake Michigan.  They also advised the Court that the state of Ohio is trying to do the same thing here, and opined that the Ohio case is likely to make it to them. It is becoming clear that some states are simply ignoring prior law and are in fact changing the law to create public rights, and it is going on without any debate about why that needs to occur.

The amicus brief summary of the argument for the U.S. Supreme Court to consider:

“Now that the nation’s coastlines have been substantially developed under case law in many states firmly putting the shores in private ownership, states seek to change the rules, and convert these once private shores to the public domain. The states increasingly do this using their courts, which abuse common law principles to simply deny that private rights ever existed. Florida’s example, presented in this case, is only the most recent. Four years ago, the Michigan courts employed this strategy to abruptly change Michigan law, deny exclusive-use rights to a riparian owner, and grant new public rights to use the shore.

The brief concluded:

“The concept of judicial taking is often discussed as a possible tool for this (U.S. Supreme, ed.) Court to curb abuse by state courts, which might use their power to develop the common law as a means to confiscate private property for public use. Private ownership of beaches and shoreline property are under attack by state governments unwilling to settle for regulatory control under the police power, and the protections such an approach provides private owners. As evidenced by cases in New Jersey, Michigan, and now Florida, among others, state courts continue to disregard their prior decisions and shift control of such lands to the states, some without any discussion of why public policy favors such a move. With property law being a creature of the common law, the constitutional protection of private property will mean little if state courts can change the common law of property whenever they deem a public need. This court should find that the Florida approach in this case violates the Fifth and Fourteenth Amendments to the U.S. Constitution.”

While the U.S. Supreme Court is not required to respond to such a brief, it certainly will be aware of what is happening in the State Supreme Courts. This brief brings the littoral private property rights issue to yet a higher level.



Upcoming News …

· The Asian Carp encroachment on the Great Lakes

· Euclid’s plan for more public beach access

· Hopefully, and soon, an opinion from the 11th Circuit Court of Appeals in our lawsuit
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