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ODNR Files with the Ohio

Supreme Court for Standing 

In somewhat of a surprise, the Ohio Department of Natural Resources filed a “Memorandum of Support of Jurisdiction” with the Supreme Court. This means that ODNR wants to participate in the case at the Supreme Court level. 

ODNR’s desire to get back into the case raises some questions and concerns. Recall that the ODNR withdrew from the lawsuit over two years ago. In support of its filing, ODNR states that its responsibility is to uphold any findings by the Court and to carry out those responsibilities as they apply to the public trust, upland property owners, and all the people of Ohio. “ODNR desires to participate in this case to assure that the Court has the benefit of its expertise as the regulatory agency for the Lake Erie public trust and that it, in turn, has the clear guidance it needs to carry out the law as interpreted and clarified by this Court.”  
They claim, “…the Court of Appeals’ decision does not give clear guidance on how fill material artificially placed by the littoral owner affected the boundary of the territory.”
Some of our OLG members may have placed fill on their property because of their right to reclaim property lost due to avulsive (storm) events.  Because it was ODNR’s “expertise” and their previous actions that caused the lawsuit in the first place, we have good reason to be concerned as to the direction ODNR prospectively will take at the Supreme Court.

While we again applaud Governor Strickland for his July 2007 announcement of a “New Regulatory Policy for Coastal Land Management,” which was followed by ODNR withdrawing from the lawsuit, we need to be cautious of ODNR’s true intentions.

The Appeals Court decision clearly stated that the boundary of the public trust is the natural shoreline which “is the line of demarcation between the waters of Lake Erie and the land when submerged thereunder held in trust by the state of Ohio and those natural or filled lands privately held by littoral owners.” 
We are hopeful that ODNR is in the case in order to obtain “clear guidance” and will not take its original position on fill to reclaim land lost by avulsion as illegal. 


Attorney General Appeals to the Ohio Supreme Court

On October 7th, Ohio Attorney General Richard Cordray filed an appeal to the Ohio Supreme Court.

OLG replied in a statement by President Tony Yankel:

“I am disappointed that Mr. Cordray would follow in the footsteps of former Attorney General Marc Dann and continue to steal 15,000 parcels from Ohioans that have held deeds to this land since before Ohio even became a state.  Like Marc Dann, Mr. Cordray is pursuing a course that in the last five years has been overwhelmingly rejected by one Federal Judge, a Lake County Common Pleas Judge and now the 11th Circuit Court of Appeals.” Despite Ohio law, the Governor’s position, the Lieutenant Governor’s 1993 Attorney General Opinion and three Court decisions, Mr. Cordray foolishly marches on.

Note that Mr. Cordray is running for re-election next year. He may believe that he will garner greater support from greater numbers of environmentalists than from stealing the property of fewer lakeshore owners.

In his appeal, AG Cordray primarily rejected the Appeals Court decision giving him no standing in the case. His appeal brief admonishes the Appellate Court saying that the Appellate Court mangled the doctrine of appellate standing, impaired the ability of the State to protect the public interest, and hobbled the State’s ability to protect the people of the State’s interests.

Mr. Cordray recognized that littoral owners have special rights, but continued the worn out mantra that Ohio has held the public trust to the Ordinary High Water Mark (OHWM) since statehood. He casually equates the law defining the public trust, ORC 1506.10 reading “...to the southerly shore”, as meaning to the OHWM. He continues with the same interpretations rejected in the lower courts. 

OLG President Tony Yankel concluded in his statement: “The Ohio Supreme Court has a strong record of defending property rights guaranteed by the Ohio Constitution.  Should the Ohio Supreme Court agree to hear the case – which is within their discretion – we are confident that we will prevail.  Any reasonable person, who ignores the rhetoric, reads the facts of the case and understands Ohio law would come to the same conclusion.”
U.S. Supreme Court Will Determine Florida Littoral Rights Case
The U.S. Supreme Court will determine a case pitting Florida state, county and municipal government against private property owners. At issue is whether the state’s legislation to restore storm-eroded beaches along the ocean or lakeshores, modifying the private property boundary line, constitutes a judicial taking or violates the due process clause.  Specifically, a beach restoration project left beachfront property owners in the Florida panhandle without waterfront property, thereby extinguishing their littoral rights.  Under Florida’s Beach and Shore Preservation Act, counties and municipalities can restore beaches eroded by hurricanes and storms by adding sand beyond a state-designated erosion-control line – separating private property from the water with what is now state land.  Per the statute, the new sand dumped on the beach creates a public beach because the restoration is paid for by federal and state funds.

In 2004, waterfront property owners in Walton County filed a suit seeking to block the government’s restoration of their beach.  The property owners argued that creating a public beach on land that had once been theirs amounted to a taking of their property under the U.S. Constitution.  In 2006, Florida’s First District Court of Appeal sided with the property owners, ruling that the government-funded restoration efforts constituted an uncompensated taking of the owners’ property under the Fifth Amendment to the U.S. Constitution.  The Florida Supreme Court, however, overturned that decision, in September 2008. 

The key issue in the litigation is that by adding sand to restore the beach, the State of Florida will assume ownership of some of the beach.  The property owners have argued that their littoral rights would be limited, amounting to a taking, without just compensation.”

The National Association of Home Builders, the Cato Institute, and Michigan’s Save Our Shoreline are among a group of 13 organizations filing friend-of-the-court briefs in support of the property owners.  Oral arguments in the case “Walton County v. Stop the Beach Renourishment, Inc.,” will be heard on December 2nd. A ruling is expected sometime in the second half of 2010.

Save OLG $

Get this Newsletter by email
OLG spends over $10,000 annually on Newsletter printing and mailing. Send us an e-mail to receive only the electronic e-mail version and help save us money.  Print a copy and share the Newsletter with neighbors and friends.

National Wildlife Federation & Ohio Environmental Council File Appeal to the Ohio Supreme Court

Also on October 7, 2009 the NWF and OEC filed their appeal. They first admonish the Appeals Court, as the Court “missed the nuances” in case law, and that the Appeals Court’s “readings of those [case law] opinions was superficial…As a result, the court of appeals has twisted [the Ohio Supreme Court’s] precedents, erroneously reducing the dimensions of Lake Erie and the scope of the public trust in its navigable waters.”  Thus, they continue to argue, the State holds Lake Erie in trust to the ordinary high water mark. 

NWF/OEC’s appeal later states that:

“The court of appeals also erred in failing to recognize that the people’s ability to travel by foot on the lands below the ordinary high water mark, not just in the water, is a necessary incident to the use and enjoyment of Lake Erie for the traditional public interest purposes of navigation, commerce, and the fishery, and the more modern public trust purposes of recreation and aesthetic enjoyment.” 

The key words here are “more modern public trust purposes”, which obviously are not specified in the Ohio Revised Code or any case law. It would appear that NWF/OEC misinterpreted the Court’s terminology - "subaqueous soil," "submerged land," "land under the waters" 

Essentially NWF/OEC offered the same arguments that were rejected in Common Pleas Court and in the Appeals Court.
New OLG Website

OLG created www.ohiolakefrontgroup.com more than 8 years ago. It was time to catch up with the technology. The name is still the same, but the site now has a different look. You can still access the latest news, lawsuit status and chronology, links to other sites, and other information previously available. With the new look there will be more media including video, slideshows, and links to Face Book and Twitter. There are also blogs (areas where you can comment on a story) both public and private. 

But, please understand that it is still a work in progress. If you have any suggestions for the site, email or send them to us and we will try to incorporate them as we rebuild the site with this new format. All the previous historical information will be available shortly in an archives section. 

Check it out now.  We hope you like it!
Ask the President – Tony Yankel
Q. Why is Attorney General Richard Cordray continuing to waste taxpayer money by appealing the Appeal Court’s decision to the Ohio Supreme Court?

A. It is of great concern to OLG that Mr. Cordray issued a press release regarding his decision to appeal.  Mr. Cordray is running again for Attorney General next year and appears to believe he will get some political mileage out of his decision to try to steal our property. He understands that there are more environmentalists than lakeshore property owners. We expect that his decision will not bode well for him.
Q.  Does ODNR’s attempt to get itself before the Ohio Supreme Court signal that the Governor has reversed his policy statement to honor our deeds?
A.  It is unclear at this time what the Governor’s position is, as well as that of ODNR.  It is clear that Attorney General Richard Cordray is trying to invalidate your deeds.  ONDR seems to claim that it is merely trying to clarify that there is a distinction between fill used to reclaim property that was lost as a result of avulsion (during storms) and “artificial fill” that is placed beyond the original property line in order to expand the extent of the property.  If ODNR claims that all “fill” is “artificial fill”, then OLG will vigorously defend your littoral right to reclaim land that you have lost due to avulsion.

Q. What is the difference between avulsion and erosion?

A. Avulsion is the rapid loss of land usually associated with storm events.  Erosion is not related to storm events, but reflects the gradual and imperceptible loss of land that is due to diverse, long acting natural phenomenon.

Q.  How significant is land loss due to avulsion compared to erosion?

A. Some geologists estimate that at least 80% of the land lost along the shore of Lake Erie has been lost due to avulsion (isolated storm events) as opposed to erosion (natural loss over a long period of time).  

Q. How long after an avulsive event is a property owner allowed to fill to reclaim land lost due to avulsion?

A.  We are not aware of a time limit regarding when land can be restored by fill.  In fact, the Courts have ruled that the avulsive event(s) could have occurred when a previous owner owned the property.

Tribute to Adrian Betleski 

 OLG Founder

We regretfully note of the passing of Judge Adrian Betleski, a founder of the Ohio Lakefront Group. He was 92 when he passed on September 27th. He grew up in Parma, but practiced law in Lorain since 1950.

Judge Betleski was an original Founder of the Ohio Lakefront Group, working even prior to the official formation of OLG to inform lakeshore owners of the illegal actions of ODNR. Adrian served on the original OLG Board in 1999 and continued his service as a board member through 2005. With his vast background, Adrian was able to bring a sense of the law and case history to the board as OLG worked towards filing the lawsuit against ODNR in 2004. Adrian continued as a constant presence at meetings, bus trips to Columbus, and wherever OLG had business of some kind.

Those who knew Adrian will remember him for his contributions to OLG as well as to the community. Our thoughts and prayers are with him and his family.
Federal Land Grab!

Senate Bill 787, the Clean Water Resonation Act is designed to "clarify" the jurisdiction of the federal government over the waters of the United States. The proposed clarification in S. B. 787 would remove the term "navigable" from the language of the original Clean Water Act of 1972, effectively giving the federal government jurisdiction over all surface water in the country. 

Specifically from the proposed legislation:

 “WATERS OF THE UNITED STATES” The term ‘waters of the United States’ means all waters subject to the ebb and flow of the tide, the territorial seas, and all interstate and intrastate waters and their tributaries, including lakes, rivers, streams (including intermittent streams), mudflats, sand flats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, natural ponds, and all impoundments of the foregoing, to the fullest extent that these waters, or activities affecting these waters, are subject to the legislative power of Congress under the Constitution.”

Striking the word ”navigable” in each place it appears in the phrase ”navigable waters of the United States,” amends the Federal Water Pollution Control Act.

Why should we care?  The deletion of that single word, “navigable,” could facilitate the largest federal land grab in our nation's history.  By controlling all water (think of intermittent streams and large puddles in fields after it rains), the federal government affects land use, land value and even the sale of private property. 

You may want to write your Senators and Representatives in Congress. Rest assured that we will keep our eye on this.

Special Member Recognition

Our OLG special member recognition is for those who have given significant cumulative contributions to help us support our ongoing lawsuit. Each year we continue to add members at each of the contribution levels.
The levels are: Gold for members who have contributed at least $1000, Platinum for those who have contributed at least $2500, and Diamond for those who have contributed $5000 or more.  We publish this list in each Newsletter to recognize these dedicated members. In addition to this list there are fourteen anonymous donors.
DIAMOND

Michael Bockrath – Sandusky 

Jerome & Mary Fritz – Bay Village 

Robert Liebert – New Albany/Marblehead

James & Dianne Miears – Huron 

Cherry Peirce – Port Clinton

Jerry & Kathy Rusk – Port Clinton

Cedar Point - Sandusky

Lost Lake Development – Port Clinton

Sandusky Yacht Club – Sandusky
PLATINUM

Dr. Roger & B.J. Alexander – Rocky River

Edward & Victoria Carey – Powell

Michael & Sharon Cole – Findlay/Port Clinton

Joe Darr – Port Clinton

Robert & Cora Doyle – Wakeman/Oak Harbor 

John Elden Jr. – Vermilion

Kent & Marilyn Hampton – Findlay/Port Clinton

Mike, Dolores & Aaron Herbert – Oak Harbor

Theresa & Dave Hoffman – Vermilion

George & Katherine Jones – Whitehouse/Pt Clinton

Jean Kamm – Huron

Zenon & Dozia Krislaty 

Leo & Dolores Leiden – Madison

Frank & Melinda Lovell – Marblehead

Robert & Diane Merrill – Madison

D Scott & Mary Morrison – Bay Village

Stephen & Mary Pero – Oak Harbor

Ken & Dawn Prince – Avon Lake 

Richard Rennell – Bay Village

James & Ruth Anne Robertson – Findlay

Stan and Joan Ross – Columbus/Port Clinton 

Gregory & Linda Rothman – Avon Lake

Thomas Smith – Port Clinton

Gary & Fran Toth – Madison

Thomas & Kathy Wasserman – Avon Lake

Hugh & Elly Windsor – Sheffield Lake

Barbara Wisch – Mentor 

Long Beach Association – Oak Harbor

Save Our Shoreline (Ohio) – Mentor 

West Harbor Shores – Marblehead


GOLD

Ed & Dot Andrus & Family – Geneva-on-the-Lake

Greg & Marilyn Baeppler – Bay Village 

Richard & Joan Bailey – Curtice/Kelleys Island

Ken & Leah Baranowski – Albion/Marblehead

Bob & Sharon Barnes – Huron

Don & Shirley Barth – Sandusky

Charles Bauernschmidt – Bratenahl

David Bell – Port Clinton

Duke & Deborah Benevento – Port Clinton

Thomas & Mary Lou Berry – Euclid

Adrian & Eileen Betleski – Lorain

Judge James Bierce – Port Clinton 

Earl & Delores Boitel – Sandusky

Robert & Lucy Bunsey – Huron

Bruce & Charlotte Burge – Lorain

Dick & Joyce Burke - Mentor

John & Dana Byrnes – Pittsburgh/Madison 

Mike & Nicki Cancelliere – Bay Village

Edward & Victoria Carey – Powell/Marblehead

John Carney – Rocky River

Debra & Richard Chelko – Bay Village

Joseph Chmielewski – Port Clinton

Hal & Ellen Clagg – Marblehead

Jack & Kathleen Clark – Lorain

Douglas Clarke – Brook Park

Gary & Michelle Coon – Port Clinton

Vitas Cyvas – Willowick

Edward & Loretta D’Alessandro –Vermilion

William Dauterman – Port Clinton

Paul & Connie Davis – Sandusky 

John Debin – Bay Village

David & Carole Dreffer – Huron

Roger & Mary Drusbacky – Port Clinton

Scot & Darla Duncan – Sandusky

Bill & Tina Ewers – Lorain

Paula & Robert Faulds – Port Clinton

Gregg & Madelyn Foster – Rocky River

Bud & Pat French – Willowick

Larry & Margaret Fridrich – Huron

Gale & Linda Fritz – Port Clinton

Helen Frye – Port Clinton

Kirt Frye – Bay Village

Pamela Gartin – Columbus/Marblehead

Edward & Martha Gibbon – Prospect/Madison

Greg & Susan Gibson – Port Clinton

Leslie & Irma Gnagy – Madison

Timothy & Melanie Gooding – Mentor

William & Nancy Harris – Rocky River

Vicki Heigel – Port Clinton

Larry & Carolyn Heintz – Oak Harbor

David & Sharon Herzer – Vermilion

Jim and Linda Hivnor – Sandusky

GOLD MEMBERS

Clifford & Sue Holman – Port Clinton

Beatrice Hopfinger – Port Clinton

Lee & Joanne Howley – Vermilion

Thomas & F Lois Hug – Norwalk/Marblehead
Patrick & Patricia Judge – Lorain

Alfred & Christina Kafity – Huron

Tom & Merele Kearns – Port Clinton

Gary & Laura Keller – Bowling Green

Kent & Linda Kemmerer – Willowick

Paul & Sarah Kesselem – Bratenahl

Sally Conway Kilbane – Rocky River

Richard & Lori Kiser – Toledo/Port Clinton

James Koehler – Findlay

Merle & Jane Koppenhafer - Vermilion

Ray Lambert – Port Clinton
Ron & Pat Lapham – Madison

Louis & Gail Lehmann – Geneva

Paul & Emma Lincoln – Mentor

Thomas & Fran Livingston-Clark – Mentor

Charles A. Lotze – Ashtabula

Scott & Barbara Lowery – Willoughby

William & Betty Lute – Lorain

Steve & Paula Lyman – Mars

Norm & Jan Malcosky – Columbus/Port Clinton 

Paul & Diane Marinchick – Willoughby 

Richard & Mary Lou Marsh – Naples/Pt Clinton

Brian & Jill McBride – Bay Village 

Bob & Helen McConnell – Port Clinton 

Gary & Janette McCreery – Bowling Green/Oak Harbor
Richard & Janice McNellie – Madison

Paul Mihalik – Madison

Donald & Judy Miller – Fostoria/Port Clinton

Floro & Nancy Miraldi – Cleveland Hts/Sheffield Lake
Gene & Mary Molnar – Port Clinton

Benjamin & Jane Norton – Lorain

Paul Novosel – Bratenahl

William & Arlene Oley – Cape Coral/Vermilion

John & Deborah O’Neill – Avon Lake

Wally & Gerry Paine - Avon Lake

Thomas & Tomie Patton – Avon Lake

Thomas & Judy Peterson – Mansfield/Marblehead

Stanley & Wanda Pijor – Sheffield Lake

Ed & Carla Pivcevich – Avon Lake 

George & Carol Quinn – Huron 

Craig & Jenny Rathbun – Huron

Chuck Rathburn – Madison

James & Elizabeth Redinger – Marblehead

Herb & Maria Rickloff – Ann Arbor MI

Robert Risman – Beachwood

Gregory & Linda Rothman – Avon Lake

Alan & Betty Ruben – Bratenahl

Ken & Carol Sander – Port Clinton

Scott & Kathleen Sazima – Cleveland

Mark & Wendy Schmiedl – Sandusky

Brooke & Elizabeth Schumm – Bay Village

Richard & Myrna Schwarz – Peoria/Ashtabula 

Roy Seitz – Sheffield Lake

Robert & Clara Shank – Perrysburg/Port Clinton

Kenneth & Ann Shelton – Perrysburg

Donald Shury – Cleveland

Kenneth & Christine Spano Moyenage – Bratenahl

Dennis & Sherianne Stacy – Toledo/Port Clinton

Doris Stamm – Marblehead

Don & Karen Strang – Lakewood

Randy Strauss & Janet West – Vermilion

Gary & Diane Straw – Port Clinton

Tom & Sandra Sullivan – Bay Village

Dave & Rhea Sylvester – Vermilion

Martin & Ann Tarr – Bay Village

Ken & Nina Tatter – Sheffield Lake

Terry & Patricia Tomlinson – Kettering

Paul & Dorothy Tusko – Lorain

Roger & Mary Fran Urban – Sheffield Lake

Thomas & Sandra Wade – Port Clinton

Francis Wainio & Jack Wainio – Marblehead

Twila & Anthony Whitmore – Sandusky

Gage & Susan Williams – N Ridgefield/Sheffield Lake
William & Sarah  Williams – Port Clinton

Crist & Barbara Winterstein – Vermilion

Anthony & Sheryle Yankel – Bay Village

Jon & Joan Yeager – Vermilion

Christine Zimmer – Huron

Donald & Dorothy Zito – Madison

Bar Harbor Association – Marblehead

Catawba Point Association – Port Clinton

Harbor Island Association – Port Clinton

Kennykirk Association – Port Clinton

Linwood Park Company – Vermilion

North Side Marshes – Sandusky

Sand Beach Association – Oak Harbor 

Save Our Shoreline, Inc. – Bay City, MI

Vermilion Lagoons Association – Vermilion

2009 Membership Dues 

 Establish or renew your annual membership now to continue your support of the OLG lawsuit against the ODNR.  Dues are $50 per household, plus a suggested $50 per $100,000 tax value of your property.
There are 3 ways to donate to the Ohio Lakefront Group:

1. Donate by mail with your MC or Visa or a check. Fill out this form and mail it to:

Ohio Lakefront Group

P.O Box 2084

Sheffield Lake, OH 44054

2. Donate by phone with your MC or Visa. Call 888-502-3224 and give us your name, phone number, card number, expiration date and the amount of your donation. 

3. Visit www.ohiolakefrontgroup.com
 Click on a “Donate” button and then follow the step-by-step instructions. You will be directed to a secure PayPal website. 

See gift premiums at right. E-mail your choice to ohiolakefrontgroup@att.net
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Join OLG and Fight ODNR
Name: ___________________________________________ 

Mail Address: _____________________________________

City, State, and ZIP: _______________________________

Phone: _______________

Shoreline City____________________________________
Email: __________________________________________

Annual Dues: $50.00

Plus requested donation ($50 per $100K value) $_________

Total      $_________                                  
 

Credit Card: VISA ___ MC ___ Check Number _________

Card Number: ____________________________________

Expiration Date: ___________ Code on card back: ______

Choose your gift premium (add note on form): 

     $100 – ODNR Stop Taking Our Property T-shirt (red)
     $200 – Polo Shirt (men) Sleeveless Polo (women) OLG Logo
     $500 – OLG Windbreaker (men) Sweater-Set (women)
 Size(s):  S M L XL XXL (note women or men)

OHIO LAKEFRONT GROUP

P.O. Box 2084

Sheffield Lake, OH 44054
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Visit us on the web: ohiolakefrontgroup.com


